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DEC!I SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Adm nistrative Law Judge (ALJ) in the appeal of Alejandro
Nevarez (appellant) from dism ssal from the position of
Psychi atric Technician at the Stockton Devel opnental Center (SDC)
Departnment of Devel opnental Services (Department or respondent).
Appellant was dismssed from his position for dragging a
recalcitrant patient by his ankles across the floor when the
patient refused to nove fromthe doorway. The ALJ concl uded that
the appellant's behavior, while discourteous, did not warrant
di smssal and nodified the dismssal to a suspension wthout pay

until the date of the Board deci sion
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The Board rejected the Proposed Decision deciding to hear the
case itself. After a review of the entire record, including the
transcript, exhibits, and the witten argunments of the parties
the Board nodifies appellant's dismssal to a 90-day suspension.

FACTS

Appel | ant began his career as a Psychiatric Technician with
the Departnent in 1989. He has one prior adverse action, a one-
step reduction in salary for 6 nonths in 1992 for allegedly poking
a pen into a patient's breasts.?

Appellant's duties as a Psychiatric Technician included
caring for devel opnentally disabled adults. Sone of the patients
under appellant's care are hostile and abusive. To assi st
appellant in dealing with such patients, SDC provides a course on
active treatnent/crisis managenent. This course is designed to
teach SDC enpl oyees how to handle situations with hostile patients
and specifically enphasizes how to avoid physical confrontations.

Department policy forbids all forns of physical abuse upon
patients.

On the norning of Cctober 28, 1992, appellant was on duty at
SDC and was providing orientation to a group of student trainees
whil e sinultaneously caring for patients. At approxi mately 7:30

a.m, appellant was attenpting to bring patients into a group room

! Appellant stipulated to the reduction in salary as part of a
settlenent entered into with the Departnent.
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off the hallway as is normal practice at that tinme of the norning.
One of the patients present at the time was Russell, a man known
by SDC enployees to be hostile towards other people. Appel | ant
attenpted to |l ead Russell into the group room by hol ding his hand
and guiding him gently into the room This technique is one
recomrended by the Departnent to deal with hostile patients.
However, as soon as the appellant let go of Russell, Russell |eft
the roomand returned to the hallway.

Agai n, appellant applied the sane technique to Russell and
led Russell back into the group room Once again, Russel
wandered back out into the hallway. On the third attenpt to
redirect Russell back into the group room Russell dropped to the
floor in or about the doorway and began shouting and thrashing his
| egs about. Wanting to renove Russell fromthe doorway, appell ant
grabbed the underside of Russell's left ankle and the pant |eg of
his right leg and dragged himinto the center of the room placing
himin front of the television set. Appel l ant clains that he
dragged Russell for no nore than a couple of feet at nost.
Russel | sustained no injuries as a result of appellant's actions.

Appel l ant testified that he used this nethod of noving
Russell as he was worried that Russell mght injure hinself by
t hrashing about in the doorway, particularly since he was aware
that Russell had wounds on his feet which were being nedically
treated. He further clainmed that he saw this as the only way to

nmove Russel |l at



(Nevarez continued - Page 4)
the time, as Russell was bl ocking the doorway and he coul d not get
around Russell to pick himup by the arns. He asserted that at
sonmetine he was taught to use this procedure when patients need to
be noved in energency situations.

The only person who testified to witnessing the incident,

other than appellant, was a student intern, David Enory Ross

(Ross). Ross testified that he was inside the group room at the
time of the incident and saw appell ant drag Russell into the room
by his ankles for approximately 10 to 12 feet. When first

guestioned about the incident, Ross reported to a Departnent
i nvestigator that he saw appellant dragging Russell by just one
ankl e. Wien questioned later at the hearing, however, Ross
recalled that the appellant had dragged Russell by both ankles.
At the hearing, Ross took the position that he nust have nade a
m st ake previously when he reported that appellant had only used
one ankle to pull Russell.?

Ross further testified that after the appellant deposited

Russell in front of the television set, he turned to the student
interns in his charge and said, in a light-hearted manner, "You
didn't see that."” Appellant denies saying that, but does admt

2 The ALJ's Proposed Decision finds that Ross' version of the
events is not credible because of his marked change in testinony.
W do not believe it is necessary to nake a credibility finding
as to Ross' testinony concerning whether appell ant dragged Russel
by one ankle or two or for exactly how long, as appellant admts
that he dragged Russell across the floor by his legs and that is
t he behavior that the Departnent is seeking to punish.
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t hat he qui pped, "Now, don't try this at hone boys and girls, | am
a trained professional."® Appellant clains he made this renark
because the student interns who were observing himwere tense and
he did not want it to make it appear as if anything was w ong.

At the hearing, it was revealed that the Departnent's only
perci pient wtness, Ross, believed that he was the target of
aninosity by appellant's associates as a result of his reporting
the incident to supervisors. He clainmed that soneone put sand in
his gas tank and harassed his famly since the incident occurred.

He admitted, however, that he had no proof that appellant had
anything to do with these occurrences.

The Department dism ssed appellant on the grounds that his
actions violated Governnment Code section 19572, subdivisions (d)
i nexcusable neglect of duty (mnm) discourteous treatnment of the
public or other enployees (0) wllful disobedience and (q)
Violation of this part or board rule, specifically that portion of

Rul e 172 which rel ates to dependability and good judgment.*

® The ALJ credited appellant's account of the incident in this
respect. We find nothing in the record to |l ead us to believe that
the ALJ was incorrect in doing so, and therefore, we too credit
appel l ant's versi on.

* The charge of violation of Board Rule 172 is dism ssed
pursuant to Board precedent. Donald L. MGarvie (1993) SPB Dec
No. 93-06.
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| SSUES

1. Is there sufficient evidence to conclude that
appel lant's actions violated the departnent's policy regarding the
handl i ng of clients?

2. What is t he appropriate penal ty under t he
ci rcumst ances?

DI SCUSSI ON

Sufficiency of the Evidence

W find anmple evidence in the record to conclude that
appel lant's handling of Russell violated Departnment policy on the
handl i ng of patients. Ms. Sheila Arnold, a SDC unit supervisor
testified at the hearing that she teaches the course "Active
Treatnent/ Crisis Managenent” at SDC and that appellant has taken
this course. In this course, Ms. Arnold testified that she taught
SDC enpl oyees how to physically intervene with assaultive patients
that need to be escorted to different areas for their safety or
for others' safety. At no tine did she teach the enpl oyees that
dragging a patient by his or her ankles was an acceptable nethod
to use. On the contrary, she testified that she advises that SDC
enpl oyees do not attenpt to physically renove nonconpliant
assaul tive patients.

Upon further examnation, M. Arnold stated that the only
i nstance when appellant mght have been justified in noving
Russell in the manner that he did was if it had been an energency
such that Russell rnust be noved imedi ately. She went on to state

t hat she
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certainly did not view the instant case as an energency situation
requiring that appellant's nethod be used. What would have been
an acceptable procedure would have been for appellant to have
sought assistance from others nearby to help Russell get back on
his feet. M. Tom Noel, the Program Director for SDC, testified
that he agreed with Ms. Arnold that appellant's actions reveal ed
poor judgnent on his part. This testinmony was not inpeached or
rebutted by appellant.

Appel | ant attenpted to defend his actions by claimng that he
| earned this as an energency procedure to renove nonconpliant
patients and that he used it in this instance because he believed
there was immnent harmto Russell. However, he admtted at the
hearing that there was no reason he could not have |eft Russell
there for a mnute and that his actions now mght be
"reconsi dered".

W find sufficient evidence in the record to show that
appellant's actions violated Departnent policy concerning the
handling of clients under such situations. Wile we understand
appellant's desire to renmobve Russell from the doorway, we believe
that the bulk of the evidence reveals that Departnental policy
required either l|eaving Russell where he was until he regained
conposure or seeking assistance from others nearby to assist
Russell to his feet. Moreover, general rules of politeness and

decorumrequire that persons not drag others by their ankles to
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nove them absent exigent circunstances. W find that the
situation was not so urgent as to require that Russell be dragged
along the floor out of the doorway. Accordingly, we find
appellant's actions violated Section 19572 subdivision (d)
i nexcusabl e neglect of duty and (m discourteous treatnment of the
public.”>
Penal ty

When performng its constitutional responsibility to "review
di sciplinary actions" [Cal. Const. Art. VIl, section 3 (a)], the
Board is charged with rendering a decision which, in its judgnent
is "just and proper." (CGovernnent Code section 19582). One aspect
of rendering a "just and proper"” decision involves assuring that
the discipline inposed is "just and proper.” In determ ning what
is a "just and proper" penalty for a particular offense, under a
given set of circunstances, the Board has broad discretion. The
Board's discretion, however, is not unlimted. In the sem na

case of Skelly v. State Personnel Board (Skelly) (1975) 15 Cal. 3d

194, the California Suprene Court noted:
While the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline
it does not have absolute and unlimted power. It is

bound

> W find no evidence in the record that appellant's actions
constitute wllful disobedience. As noted in the Board's
Precedential Decision Ruth M Houseman (1993) SPB Dec. No. 93-33,
willful di sobedi ence connot es "t hat one know ngly and
intentionally violate a direct command or prohibition.™ The
Departnent failed to produce evidence to show that appellant knew
his treatnent of Russell violated Departnent policy.
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to exercise legal discretion, which is, in the circunstances
judicial discretion. (Gtations) 15 Cal.3d 194, 217-218.

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper”, the Board considers a
nunber of factors it deens relevant in assessing the propriety of
t he i nposed discipline. Anong the factors the Board considers are
those specifically identified by the Court in Skelly as foll ows:

...[We note that the overriding consideration in these

cases is the extent to which the enployee' s conduct

resulted in, or if repeated is likely to result in

[hJarm to the public service. (Gtations.) O her

rel evant factors include the circunstances surrounding
the m sconduct and the |ikelihood of its recurrence.

(rd.)

In his Proposed Decision, the ALJ nodified the dismssal to a
long-term suspension on the grounds that, while appellant's
handling of the client was discourteous, the harsh penalty of
di smissal was unwarranted as appellant was attenpting to prevent
Russel |l from hurting hinself.

W agree with the ALJ's Proposed Decision that dismssal is
not warranted under the circunstances. W do not view the public
harm caused by appellant's actions as simlar to that caused by

physi cal patient abuse, such as occurred in Paul Edward Johnson

(1992) SPB Dec. No. 92-17 when a psychiatric technician struck a
patient in the stomach. Certainly intentional, blatant patient
abuse is intolerable and warrants an enployee's dismssal from

state service in the first instance.
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In this case, however, we view appellant's actions as an
error in judgenent in dealing with a hostile patient's errant
behavi or rather than conduct intending to cause physical or
enotional harmto a patient. Wile we do believe that appellant
could have and should have handled the situation differently as
descri bed by Ms. Adans, we do not believe that appellant's conduct
rises to such a level as would justify his di sm ssal

Al though we find the record in this case insufficient to
justify appellant's dismssal from state service, we believe that
a harsh penalty is nevert hel ess deserving under t hese
ci rcunst ances. This is appellant's second adverse action in a
short period of time, the first adverse action also stemmng from
al | eged i nappropriate physical conduct in attenpting to redirect a
patient. Wiile we recognize that appellant's job presents
difficult challenges on a daily basis, appellant nust always keep
in mnd that his utnost concern nmust be for the welfare of
patients in his charge. W believe that a |engthy suspension is
necessary to enphasize to appellant that he nust always treat
patients with the sane dignity and courtesy that he hinself would
expect. Accordingly, we find a ninety (90) days suspension to be
a "just and proper" penalty to inpose upon appellant with a
warning that further incidents of the exercise of questionable

judgnent on his part mght well warrant dism ssal.
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ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

l. The above-referenced action of the Departnent of
Devel opnental Services in dismssing appellant is nodified to a
ni nety days suspensi on;

2. The Departnent of Devel opnental Services shall reinstate
Al ejandro Nevarez to the position of Psychiatric Technician and
pay to himall back pay and benefits that wol d have accrued to him
had he been suspended for ninety days' rather than di sm ssed.

3. This matter is hereby referred to the Adm nistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
sal ary and benefits due appell ant.

4. This opinion is certified for publication as a
Precedenti al Decision (Governnment Code 8§ 19582.5).

STATE PERSONNEL BOARD

Ri chard Carpenter, President
Alice Stoner, Vice President
Lorrie Vard, Menber

Alfred R Villal obos, Menber

* Menber Floss Bos did not participate in this decision
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* * * * *

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its nmeeting on

January 6, 1994.

GORI A HARMON
doria Har non, Executi1 ve

Oficer
St at e Per sonnel Board



